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STATEMENT OF THE | SSUE

The issue is whether Islanorada O di nance 01-05, which
anended Policy 1-2.4.7 of |slanorada's conprehensive plan, is in
conpliance, as provided by Chapter 163, Part |1, Florida
St at ut es.

PRELI M NARY STATEMENT

In January 2001, Islanorada transmtted its adopted
conprehensive plan to the Departnent of Conmunity Affairs. The
Departnent of Community Affairs issued a statenent and notice of
intent to find the plan not in conpliance. The Departnent of
Community Affairs conmmenced DOAH Case No. 01-1216GMto chal |l enge
t he conprehensive plan. No other parties intervened.

On May 7, 2001, Islanorada and the Departnent of Conmmunity
Affairs entered into a stipulated settlenment agreenent under
whi ch I sl anorada agreed to adopt certain plan anmendnents. On
April 26, 2001, Islanorada adopted O di nance 01-05, which
cont ai ned the renedi al anendnents identified in the stipul ated
settlement agreenment. These anmendnents altered Policy 1-2.4.7,
but not Policy 1-2.1.0.

The Departnent of Conmmunity Affairs determned that, with
the renedi al plan anendnents, the plan was in conpliance. On
May 21, 2001, the Departnent of Community Affairs issued a
cunul ative notice of intent to find the plan amendnents in

conpliance. On June 12, 2001, the Admi nistrative Law Judge



assigned to DOAH Case No. 01-1216GM i ssued an order closing
file.

On June 6, 2001, Petitioner filed a petition chall enging
Policies 1-2.4.7 and 1-2.1.0, which govern vacation rental uses.
The petition was filed wthin 21 days of the issuance of the
cunul ative notice of intent, but not within 21 days of the
i ssuance of the original notice of intent.

As anended on June 13, 2001, the petition states that, if
Policies 1-2.1.0 and 1-2.4.7 are found in conpliance, Petitioner
will be deprived of the inconme that he has derived fromrenting
his |slamrada hone for the past 20 years. The anended petition
al l eges that the policies are not supported by data and
anal ysi s.

On July 24, 2001, Islanorada adopted O di nance 01-11, which
resci nded the portion of the renedial plan anendnent changi ng
Policy 1-2.4.7 and restored the policy to its form as
originally adopted in the transmttal plan

At the hearing, Petitioner called eight wtnesses and
offered into evidence seven exhibits: Petitioner Exhibits 1-7.
| sl anorada called three witnesses and offered into evidence 11
exhibits: Islanorada Exhibits 1-6 and 8-12. Departnent of
Community Affairs called one witness and offered into evidence

no exhibits. Al exhibits were admtted.



The court reporter filed the transcript on Septenber 4,
2001. The parties filed their proposed recommended orders by
Cct ober 1, 2001.

FI NDI NGS OF FACT

1. Respondent Islanorada, Village of Islands (Islanorada),
was incorporated on Decenmber 31, 1997. At the tinme of its
i ncor poration, the Monroe County conprehensive plan applied to
requests for devel opnent orders in the jurisdiction of
| sl anor ada.

2. After conducting a nunber of public hearings and
wor kshops, |slanorada adopted its initial conprehensive plan by
O di nance 00-09 on January 24, 2001 (Plan). On March 15, 2001,
Respondent Departnent of Community Affairs (DCA) published its
Notice of Intent to Find the Islanorada Conprehensive Plan not
in conpliance with Chapter 163, Part |1, Florida Statutes, which
is the Local Governnent Conprehensive Planning Act (Act). DCA

comrenced Departnent of Comunity Affairs v. Islanprada, Village

of Islands, DOAH Case No. 01-1216GM to chall enge the Pl an.

3. As the only parties to DOAH Case No. 01-1216Gvf DCA and
| sl anorada entered into a Stipulated Settl enent Agreenent, under
whi ch | sl anorada agreed to adopt certain renedi al anendnents.
Consequently, on April 26, 2001, Islanorada adopted O di nance
01-05, which contained the renmedi al amendnents. On May 24,

2001, DCA published its Notice of Intent to Find the



Conpr ehensi ve Pl ans and Renedi al Conprehensive Pl an Arendnents
in conpliance with the Act. Consequently, on June 6, 2001, the
Adm ni strative Law Judge issued an Order Closing File in DOAH
Case No. 01-1216GM

4. On the sane day, Petitioner filed his Petition, which
alleges that Policies 1-2.4.7 and 1-2.1.0 are not supported by
data and anal ysi s.

5. Ordinance 01-05 did not change Policy 1-2.1.0. For the
reasons noted in the Conclusions of Law, Petitioner therefore is
unable to challenge Policy 1-2.1.0.

6. Wth deletions stricken through and additions
underlined, Odinance 01-05 revised Policy 1-2.4.7 as foll ows:

Policy 1-2.4.7: Limt Transient Rental Use
of Residential Properties. |slanorada,
Village of Islands shall continue to
prohibit the transient rental use of 28 days
or less, of residential properties wthin
the Village, including properties |ocated

wi thin the Residential Conservation (RC)
Residential Low (RL), Residential Medium
(RM, and M xed Use (MJ) Future Land Use
categories, except in tourist comrercial
Zoning Districts as provided for under
Policy 1-2.10 of this Plan. Transient
rental use may be—-allewed continue in nulti-
fami |y devel opnments with24-hour—on-site
securty, excluding nobile hone parks, in
the Residential H gh (RH FLUM categories
based on an existing use as of May 1, 1999,
upon a—majoerity approval of aH- property
owners wthin a mandatory owner associ ation
organi zed under Florida |aw, pursuant to the
associ ati on requirenents, and conpliance
with all applicable State regul ati ons and
Village codes. Property owners located in




the RL, RM RC and MJ future | and use
categories with valid transient rental
licenses as of May 1, 1999 will have until
May 1, 2003 to cease rentals of 28 days or
| ess. Owners of such properties shal
register with the Village and shal
denonstrate to the Village that:

1. The transient use of 28 days or |ess
of the property in question was existing as
of May 1, 1999, and continues to exist;

2. Al State and |local |icenses necessary
for the conduct of transient rental use of
the property have been secured; and

3. Al inpact fees have been paid.

Property owners permtted transient rental
use pursuant to this Policy shall |ose their
privileges and retire their licenses prior
to May 2, 2003 upon:=

t he property bei ng determ ned by

nonappeal able Final Order on nore than two
(2) occasions to have violated the Vill age
Code.

7. After |slanorada adopted O di nance 01-05, Petitioner
filed his petition challenging Policy 1-2.4.7. After Petitioner
filed his petition, |slanorada adopted O di nance 01-11, which

repeal ed the anendnents contained in Odinance 01- 05 and



restored Policy 1-2.4.7 to its original form However

| sl anor ada adopt ed Ordi nance 01-11 on July 24, 2001--three weeks
prior to the start of the hearing in this case. DCA had not yet
i ssued a notice of intent, and the amended pl an | anguage was
therefore largely irrelevant in this case.

8. For the sane reasons, as explained in the Concl usions of
Law, that Petitioner may not challenge Policy 1-2.1.10, he may
not challenge Policy 1-2.4.7; Petitioner's challenge is limted
to the revisions contained in Odinance 01-05.

9. The revisions contained in Odinance 01-05 relax the
restrictions governing transient rentals, as contained in the
original Plan. In its original form Policy 1-2.4.7 required
the cessation of transient rentals not in conpliance with the
policy by the earliest of: a) May 1, 2003, b) the conveyance of
the rental property, or c) a conbination of two Code violations
or verified nei ghborhood conplaints. The revisions elimnate
t he conveyance as an event terminating the right to enter into
transient rentals, so, after the adoption of Odinance 01-05,
affected property owners coul d convey residences w t hout
depriving their grantees of the right to make transient rentals
prior to May 1, 2003. The revisions also elimnate verified
nei ghbor hood conplaints as a basis for the |loss, prior to May 1,
2003, of the right of affected property owners to nake transient

rentals prior to May 1, 2003.



10. The ruling that Petitioner nmay not chall enge Policy
1-2.4.7 in its original formnoots Petitioner's case. It is
evident that Petitioner does not oppose the relaxation of
restrictions on transient rentals, as achieved by O di nance
01-05.

11. In any event, data and anal ysis anply support the
deci sion of Islanorada to relax the restrictions that it had
i mposed upon transient rentals. Neighborhood conplaints supply
a nebul ous standard, and substantiation of such conplaints,
wi t hout defining the extent of verification, provides little
nor e gui dance.

12. Legal counsel supported the elimnation of the
restriction on conveyances. Gven the close proximty of the
ultimate conpliance deadline, the restriction on conveyances
probably did not substantially affect the market val ue of
af fected properties, so Islanorada could find data and anal ysi s
supporting the inclusion or exclusion of this condition
shortening the tinmeframe for conpliance upon the sale of an
af fected residence.

13. Even if Petitioner had tinely challenged Policy
1-2.4.7, inits original form data and anal ysis support the
pl anni ng deci sion of Islanorada to restrict transient rentals.
Transient rentals in residential neighborhoods facilitate a

constant churning of hone occupants. To the extent that this



process di splaces | onger-term occupancy, transient rentals

i npede the process by which nei ghborhoods and comunities form
and residents in these nei ghborhoods and comunities connect

wi th each ot her

14. The commodi fication of nei ghborhoods in the service of
touri sm provi des positive econom c devel opnment to those property
owners seeking to make transient rentals. However, to sone
extent, these econom c gains are offset by those residents who
Wi sh to sustain | ess economcally intense lifestyles. The
desires of such residents may be ill-served by | ocal nerchants
who price their goods to the nore economcally intense lifestyle
of the tourist or by the replacenent of nore prosaic retailers,
such as hardware stores, with the nore epheneral retailers, such
as t-shirt stores.

15. To find support in data and analysis, the community
envi sioned by Islanorada in its Plan is not required to achieve
t he hi ghest and best use for the greatest nunber of owners of
property or the owners of the greatest area of property within
the village's planning jurisdiction. On this record, data and
anal ysis clearly support the planning decision initially nmade by
| sl anorada in adopting Policy 1-2.4.7, as well as the pl anning
decision |later nade by Islanorada in relaxing the restrictions

contained in this policy.



CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Sections 120.57(1) and
163.3184(9)(b) and (16)(f), Florida Statutes. (Al references
to Sections are to Florida Statutes.)

17. Section 163.3184(1)(b) requires that the chall enged
Pl an provision be in conpliance with, anong other provisions,
Section 163.3177. Section 163.3177(8) requires that a plan be
supported by data, and Section 163.3177(6)(a) requires that plan
provi sions governing future | and uses be supported by vari ous
data and analysis. Rule 9J-5.005(2), Florida Adm nistrative
Code, requires that the challenged Pl an provision be supported
by data and anal ysi s.

18. Section 163.3184(9)(a) requires that a person
chal I engi ng a plan provision prove, to the exclusion of fair
debate, that the provision is not in conpliance.

19. Section 163.3184(16)(f)1 Iimts the scope of a
chall enge to a plan anendnment. This provision describes the
process in which DCAinitially finds a plan or plan anmendnent
not in conpliance and the | ocal governnent adopts a renedi al
pl an amendnent that satisfies the original objections of DCA
Section 163.3184(16)(f)1 directs the Adm nistrative Law Judge to
realign any remai ning parties and proceed under Section

163. 3184(9).

10



20. Contenplating the participation of parties that were
not parties to the original case conmmenced by DCA, Section
163.3184(16)(f)1 states in part: "Any affected person not a
party to the realigned proceeding may chal |l enge the pl an
anendnent which is the subject of the cunulative notice of
intent by filing a petition with the agency as provided in
subsection (9)." Not only does Section 163.3184(16)(f)1 require
the use of the fairly debatabl e standard of proof, but it also
limts the new party to a challenge of the plan anendnent.
Petitioner contends that he had waited to file a challenge to
the Plan until |slanorada had resolved DCA's initial challenge
in order to identify with greater certainty the Plan's approach
to transient rentals. This contention is not without its
appeal, but Section 163.3184(16)(f)1 clearly restricts
Petitioner's challenge to the amendnents to the Plan because he
did not tinely challenge any provisions of the Plan when it was
first adopted.

21. Petitioner may thus not challenge Policy 1-2.1.10
because this policy was not the subject of Odinance 01-05.

22. Petitioner may chall enge the revisions to Policy
1-2.4.7 because it was revised by Ordinance 01-05. Although
revisions of specific scope mght permt an affected person to
chal l enge the entire plan provision, as anmended, rather than

nmerely the plan anendnents, the revisions here are clearly

11



severable. The revisions repeal conditions under which owners
of affected property would lose their right to make transient
rentals prior to May 1, 2003.

23. Petitioner has failed to prove to the exclusion of
fair debate that the revisions relaxing the restrictions on
transient rentals, as set forth in Policy 1-2.4.7, are not
supported by data and anal ysi s.

24. Even if the revisions were of such a scope as to allow
Petitioner to chall enge anended Policy 1-2.4.7, inits entirety,
he has failed to prove to the exclusion of fair debate that
Policy 1-2.4.7, as anmended, is not supported by data and
anal ysi s.

RECOMVENDATI ON

It is

RECOMVENDED t hat the Departnent of Community Affairs enter
a final order disnmissing Petitioner's challenge to O di nance
01-05 and finding the amendnents contained in the ordinance to

be in conpliance with Chapter 163, Part |1, Florida Statutes.
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Tal | ahassee,

COPI ES FURNI SHED

Steven M Sei bert

DONE AND ENTERED this 16th day of Novenber, 2001, in

Secretary
Departnment of Community Affairs
2555 Shumard Cak Boul evard, Suite 100

Tal | ahassee,

Cari

L. Roth

General Counse
Department of Conmunity Affairs
2555 Shumard Oak Boul evard, Suite 325

Tal | ahassee,

Charl es Rossi gnol
253 Tol | gat e Boul evard
| sl anor ada

Nancy Stroud

Wei ss Serota Hel f man
Pastori za & CGuedes,

Leon County,

Florida 33036

P. A

Fl ori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of Novenber, 2001

Florida 32399-2100

Florida 32399-2100

3107 Stirling Road, Suite 300

Fort

Lauder dal e,

Fl orida 33312

13



David L. Jordan

Deputy Ceneral Counse

Department of Community Affairs
2555 Shunmard CGak Boul evard

Tal | ahassee, Florida 32399-2100

John R Herin, Jr.

Wei ss, Serota, Hel fnan, Pastoriza & Guedes
2665 Sout h Bayshore Drive

Suite 420

Mam , Florida 33133

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.
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